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PETROLEUM LEGISLATION AND LICENSING
PROCEDURES IN THE NORTH SEA AND
SOME ASSOCIATED INTERNATIONAL PROBLEMS
PAUL MILNER*

I. DEVELOPMENT OF NORTH SEA OIL AND GAS

Interest in the oil and gas deposits in the North Europe area first
focused on the land deposits. Natural gas was discovered by accident
it Hatfield, Sussex, in 1896 in a Purbeck Limestone' anticline.2 This
3parked a search for oil and gas in Britain that culminated in over
900 wells being drilled on land between 1936 and 1968. This search
resulted in the finding of over 20 small producing fields that have
produced in 20 years a cumulative total of 15 x 106 barrels of crude
Dil, which represents 0.1% of Britain's annual consumption. A similar
pattern existed throughout northern Europe. Based on this experi,nce it was thought that any offshore accumulation would be quite
aneconomic, and companies therefore concentrated their efforts elsewhere in the world. The North Sea prospects thus looked poor, and
looked poorer still because the Permian and Triassic strata' under
ind around the North Sea had been disregarded as prospective horisons for oil because they were continental red beds.
In the Netherlands traces of oil and gas had been found before the
last war, and over 800 wells had been drilled, of which some 200
were exploratory, or wildcat wells. In 1959, at Slochteren, a village
n the Groningen province of northern Holland, a well was being
Irilled as part of a joint enterprise by Shell and Esso. On August 14
t struck gas in enormous quantities and became the world's second
argest gas reserve, after the Panhandle reservoir in Texas, turning the
N4etherlands into a gas-oriented economy. Large scale production of
the field began in 1964, and by 1970 gas was supplying 35.5% of the
ountry's energy requirements, as compared with only 1%in 1960.
rhis figure had risen to 51% by 1974, equivalent to just over 3,976
VIMcfd, with slightly higher exports. The full significance of the
*Student, Lutheran School of Theology, Chicago. Formerly with the Marine Research
Iaboratory at the University of Wisconsin.
1. The Purbeck Limestone is Jurassic in age, approximately 150 million years old.
2. An anticline is a domed structure in which oil and gas can accumulate with the heavier
vater on the flanks. Between 80 and 90 percent of the world's proven oil reserves are
ocated in anticlinal traps.
3. The Permian and Triassic are approximately 200 and 250 million years old respecLively.
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Groningen field is apparent when one considers that the coal mines
in the Netherlands have been closing down and that domestic onshore oil production is very slight. The field accounts for about
70,628,000 MMcfg, almost all of the Netherlands estimated
81,222,200 MMcfg onshore reserve. 4
The gas is contained within the Rotliegendes Sandstone at the base
of the Permian. The field itself is about 20 miles long and 15 miles
wide, with the very porous sandstone rock that is 400 feet thick and
that was laid down some 250 million years ago. The reservoir traps is
an anticline formed by a 4,500 feet thick layer of rock salt overlying
the sandstone.'
It may be thought strange that a major gas field like this could
have remained undiscovered for so long. One factor was the great
depth of the gas, two miles below the surface; another was that the
major oil companies of Europe were finding a lot of cheap oil outside
Europe. After this find, exploration ideas needed revising. Geologists
sought to understand what factors had led to the formation of this
accumulation, with the idea of then trying to find areas where similar
factors were known to apply.
The first offshore well was drilled in Dutch territorial waters in
1961 and then on the continental shelf in 1962. Offshore exploration in Denmark, Norway, and the United Kingdom did not begin
until later. The first major strike of natural gas in the North Sea was
made by British Petroleum late in 1965 in the Rotliegendes Sandstone some 42 miles off the Humber Estuary and was subsequently
named the West Sole Field. The gas from this field first flowed
ashore in 1967 and was closely followed by other fields in the southern North Sea. Most of these fields now require large compression
facilities to keep the gas flowing from the reservoirs.' The first of the
giant North Sea oil finds, Ekofisk, was discovered on the Norwegian
shelf in 1969. Development of the North Sea as a major source of
petroleum has been relatively rapid, largely because of the size of the
estimated recoverable reserves and exceptional production rates in
fields such as Ekofisk and Forties. For example, each well in the
Forties Field supplies approximately 10,000 barrels per day, in contrast to a good well in the Gulf of Mexico producing 1,000 barrels
4. Buckman, Dutch Gas Development will Increase during 19 76-77, 2 OCEAN INDUSTRY 83-86 (1976).
5. A trap is formed when an impervious layer of rock cuts off the porous layer which
contains the oil or gas.
6. D. SCOTT, THE MODERN GAS INDUSTRY 48 (Studies in Chemistry No. 2, 1969).
7. Buckman, New Gas Compressor Units for U.K. Sector, 2 OCEAN INDUSTRY 92-96
(1976).
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per day. Up to the end of 1975, 70 oil fields had been discovered in
the North Sea, only four of which are currently uneconomical.'
II. INTERNATIONAL BOUNDARIES IN THE NORTH SEA
The Groningen gas discovery led to a greater interest in the North
Sea. The North Sea is the area of continental shelf that fringes the
European Atlantic Coast and surrounds the British Isles; its northern
boundary is the 62nd parallel. It ranges from a depth of 200 meters
in the North to about 30 meters in the South, deepening to just over
50 meters towards the English Channel. The Norwegian Trough,
which closely follows the coast of southern Norway, is the only deep
water. 9
In 1959 there were no effective international legal rules for settling continental shelf jurisdictional issues. Procedures for establishing the limits of national jurisdiction over the adjacent continental
shelf had been included in the 1958 Geneva Convention on the Continental Shelf, but this Convention was not yet in force.
In June 1964, the Convention on the Continental Shelf came into
force, with the United Kingdom, France, the Netherlands, and Denmark having ratified or acceded to the Convention. Article 6, (1) and
(2) of the Convention on the Continental Shelf states that:
(1) Where the same continental shelf is adjacent to the territories of
two or more states whose coasts are opposite each other, the
boundary of the continental shelf appertaining to such states
shall be determined by agreement between them. In the absence
of agreement, and unless another boundary line is justified by
special circumstances, the boundary is the median line, every
point of which is equidistant from the nearest points of the
baselines from which the breadth of the territorial sea of each
state has been measured.
(2) Where the same continental shelf is adjacent to the territories of
two adjacent states, the boundary of the continental shelf shall
be determined by agreement between them. In the absence of
agreement, and unless another boundary line is justified by
special circumstances, the boundary shall be determined by
application of the principle of equidistance from the nearest
points of the baselines from which the breadth of the territorial
sea of each state is measured.
Applying these principles to the divisions of the North Sea, the
boundaries would be as shown in Figure 1. Denmark, the Nether8. 11 OFFSHORE SERVICES 33-34 (1975).
9. Brouwer, The North Sea, 20th INT'L GEOG. CONG. 10.
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lands, Norway, and the United Kingdom established their boundaries
by applying these convention rules and by negotiating bilteral agreements defining the specific areas to be subject to each nation's jurisdiction." Disputes arose between the Federal Republic of Germany,
not a member of the Convention, Denmark, and the Netherlands due
to the Federal Republic of Germany showing an unwillingness to
accept the equidistance principle. Germany felt that this principle,
when applied to her concave coastline, would give her an unduly
small section of the shelf. The International Court of Justice upheld
her claim, 1 I holding that the delimitation should be effected
by agreement in accordance with equitable principles, and taking
account of all the relevant circumstances in such a way as to leave as
much as possible to each party of all those parts of the continental
shelf that constitute a natural prolongation of its land territory into
and under the sea, without encroachment on the natural prolongation of the land territory of the other.

The section stating "taking into account all relevant circumstances" was very important in the Denmark-Federal Republic of
Germany negotiations because prior to this Danish exploration had
indicated the possibility of hydrocarbons in a portion of the disputed
area. An agreement was reached whereby the Federal Republic of
Germany allowed Denmark to keep the area.' 2 Agreement was
finally reached between the three countries in 1971.1 This agreement caused the United Kingdom to make amendments to the
agreements with the Netherlands, and new agreements with Denmark
and the Federal Republic of Germany.1 The final position is shown
in Figure 2.
10. Agreement relating to the Delimitation of the North Sea between the Two Countries,
London, March 10, 1965, Norway-United Kingdom (entered into force June 29, 1965)
[1965] Gr. Brit. T.S. No. 76 (Cmd. 2757); Agreement relating to the Delimitation of the
North Sea between the Two Countries, London, Oct. 6, 1965, Netherlands-United Kingdom
(entered into force Dec. 23, 1966) [1967] Gr. Brit. T.S. No. 23 (Cmd. 3253).
11. P.C.I.J. Ann. R. 3 (1969).
12. The producing Dan Field is within this area.
13. Treaty relating to the Delimitation of the Continental Shelf under the North Sea,
Copenhagen, Jan. 28, 1971, Denmark-Federal Germany (entered into force Dec. 7, 1972)
10 INT'L LEGAL MATERIALS 603 (1971); Treaty relating to the Delimitation of the
Continental Shelf under the North Sea, Copenhagen, Jan. 28, 1971, Federal GermanyNetherlands (entered into force Dec. 7, 1972), id. at 607; Protocol to the Agreements
Delimiting the Continental Shelf in the North Sea, Copenhagen, Jan. 28, 1971, DenmarkFederal Germany-Netherlands id. at 600.
14. Protocol Amending the Agreement of Oct. 6, 1965, relating to the Delimitation of
the Continental Shelf under the North Sea between the Two Countries, London, Nov. 25,
1971, Netherlands-United Kingdom (entered into force Dec. 7, 1972) [1972] Gr. Brit. T.S.
No. 130 (Cmd. 5173); Agreement relating to the Delimitation of the Continental Shelf
between the Two Countries, London, Nov. 25, 1971, Denmark-United Kingdom (entered
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III. NATIONAL LEGISLATION AND LICENSING PROCEDURES

A. United Kingdom
The United Kingdom was the twenty-second state to ratify the
Convention on the Continental Shelf, thus bringing it into effect. To
provide a basis in municipal law for oil and gas exploration the
Parliament enacted the Continental Shelf Act of 1964. The Act provided: "Any rights exercisable by the United Kingdom outside territorial waters with respect to the sea bed and subsoil and their natural
resources... are hereby vested in Her Majesty."'' The Act further
authorized Her Majesty by Order in Council to "designate any areas
as an area within which the rights mentioned are exercisable."' 6
The Crown by Order in Council declared what it deemed unquestionably to be the United Kingdom's portion of the North Sea to be
a "designated area."' I For licensing purposes the area was gridded
off into blocks of about 250 square kilometers (about 100 square
nautical miles).' 8
The Minister of Power has promulgated regulations specifying who
may apply for licenses, the form of the application, and the terms
and provisions (model clauses) under which the licenses will be issued.' 9 The regulations provide for the issuance separately of an
exploration license and a production license. The exploration license
is non-exclusive, is for a three year term, and allows drilling to a
depth of 1,000 feet.' 0
To be qualified to acquire and hold either type of license, a cominto force Dec. 7, 1972) [1973] Gr. Brit. T.S. No. 6 (Cmd. 5193); Agreement relating to
the Delimitation of the Continental Shelf under the North Sea between the Two Countries,
London, Nov. 25, 1971, Federal Germany-United Kingdom (entered into force Dec. 7,
1972) [1973] Gr. Brit. T.S. No. 7 (Cmd. 5192).
15. Continental Shelf Act 1964, Sec. 1. (1).
16. Continental Shelf Act 1964, Sec. 1. (7).
17. The Petroleum (Designation of Areas) Order 1964, No. 697, and The Petroleum
(Designation of Additional Areas) Order 1965, No. 1531.
18. Blocks in the area were granted to twenty three groups of companies. The largest
number of blocks held by a single group is eighty nine by Shell/Esso group, and the second
largest by the Gas Council/Amoco group holding fifty one, supra note 5.
19. The Petroleum (Production) (Continental Shelf and Territorial Sea) Regulations,
1964, and The Petroleum (Production) Regulation, 1966. The 1964 Regulations suffered
from the drafting defect that the model clauses for inclusion in licenses were unnumbered,
and it was of more immediate concern to the Gas Council that the application form was
designed for limited liability companies and was wholly inappropriate to a statutory corporation. The 1966 Regulations cured these two defects, but, while experience in the field
has shown up a number of practical problems created by the wording of the model clauses;
only one of the amendments strongly pressed on the Ministry by the operators was incorporated in the New Regulations. Southam, A Survey of the Law Relating to the Exploitation, Transmissionand Distributionof Natural Gas from the Continental Shelf of the United
Kingdom, 4 NAT. RESOURCES LAW. 841 (1971).
20. Compare depth with that of the Slochtern Gas find at a depth of 9,000 feet.
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pany must be incorporated in the United Kingdom, although its
stockholders need not be British citizens. The application for a license by a company must show the capital structure of the company
and the names and nationalities of its directors.
A production license grants the licensee "exclusive license and
liberty to search and bore for, and get, petroleum in the sea bed and
subsoil under the seaward area"'2 for a term of six years with the
right to renew for an additional forty years as to not more than "one
half of the area originally comprised in" the license. 2 The area
covered by a license may be "one or more blocks," each of which is
numbered and, except for irregular blocks, contains approximately
250 square kilometers. 2 3 Other important provisions are:
1. The licensee shall ensure that all petroleum won and saved from
the licensed area ...shall be delivered on shore in the United
Kingdom unless the Minister
2 4 gives notice of his consent in writing
to deliver elsewhere ....
2. The Minister may revoke the license if (a) the royalty or consideration provided in the license is in arrear or unpaid for two
months, (b) there is any breach or non observance by the licensee
of any of the terms and conditions of a development scheme. 2 s
By giving appropriate notice a licensee may surrender all or part of
the licensed area.2 6 However, neither exploration nor production
licenses may be assigned without the written consent of the Min2
ister. 7
Issued licenses require the following periodic payments and royalty obligations:
PERIODIC PAYMENTS-Upon the grant of the license the sum of
25 Pounds ...for each square kilometer ...; thereafter 40 Pounds
...per square kilometer for the first year, increasing 25 Pounds...
per square kilometer per year every year until an annual sum of 290
Pounds... maximum per square kilometer is reached.
ROYALTY-"A royalty at the rate of twelve and a half per cent by
value, from which may be deducted the periodic payments" required
for those years subsequent to the first six. 8
2.
21. The Petroleum (Production) Reg. 1966, Schedule 4, cl.
22. Id. cls. 3 & 5.
23. The Petroleum (Production) Reg. 1966, Reg. 7(1).
24. Id. Schedule 4, cl. 21 (1).

33.
25. Id. cl.
26. Id. cl.4 & 6.
27. Id. Schedule 5, cl.20; Schedule 4, cl. 32 (1).

28. Morris, Oil and Gas Legal Problems on the North Sea Continental Shelf, 1 NAT.
RESOURCES LAW. 1, 11 (1968).
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The Minister has stated that his issuance of licenses will be guided
by:
First, the need to encourage the most rapid and thorough exploration and economic exploitation of petroleum resources on the continental shelf.
Second, the requirement that the applicant for a license shall be
incorporated in the United Kingdom and the profits of the operations shall be taxable here.
Thirdly, in cases where the applicant is a foreign-owned concern,
how far British oil companies receive equitable treatment in that
country.
Fourthly, we shall look at the contribution the applicant has already
made or is making towards the development of resources of our

cgntinental shelf and the development of our fuel economy generally. 2 9
Before awarding licenses to any of the applicants, the practice has
been to call them in separately (or by groups if several were filing
jointly) to discuss work (drilling) obligations. By this process the
Minister ascertains what work obligations the various applicants may
be willing to assume, a scheme that is contemplated by the Regulations. These discussions, however, are private, and the nature and
extent of the work obligation which an applicant has been willing to
assume is never publicly revealed. 3
In 1971, The Petroleum (Production)(Amendment) Regulations
were issued to enable a change in the leasing system. In this case 436
blocks were being issued, covering 38,600 square miles, with 15 of
the blocks to be auctioned. The-applicants for these auctioned blocks
by way of tender had to submit a special form which "shall quote
separately in respect of each block applied for, the amount in sterling
of the initial payment or premium tendered." The rest of the licenses
were issued on a negotiating system.
After the first six-year period half of the licensed area had to be
surrendered. A controversy arose over the rules governing the shape
and size of the area to be surrendered. Clause 7 of the first model
clauses required that the area to be surrendered shall "be bound by
lines which unless they are boundaries of the area originally comprised in the license run either North or South or due East and
West." At this time the licensees, using the usual stepping methods,
arrived at definable tracts of land that could most easily be parted
with, keeping in mind likely prospects of further success. The view
29. Parl. Deb., H.C., Official Rep. Apr. 7, 1964, at 898.
30. Supra note 25.
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taken by the Ministry of Power over these words was that the licensed area had to be divided by one single line, which must either
run due north and south, or due east and west; it could not be
divided by a number of lines, one or more in one direction, or one or
more in the other. The Ministry's position could have worked grave
injustice in the cases where a single license covered a large area, for
example, the continuous tract of seven blocks granted by a single
license to Placid Oil in 1965. The North Sea Operators Committee
pointed out to the Ministry that their interpretation was inconsistent
with both common sense and worldwide practice of the oil industry
and that it would have been inequitable to require the licensees to
make so important a decision on so crude a basis simply because the
blocks happened to have been granted by the same license. The
Ministry accepted that stepped areas may be surrendered provided
that the line followed whole minutes of latitude and longitude and
was not less than two minutes in extent and that the resulting area
was a compact and reasonable shape.' 1 The legislation was amended
to this effect in 197 1.2 The licensee is specifically obliged to carry
out any work program scheduled in the license,3 " and the sanction
on his failure to do so is in the Minister's power to revoke the license,
on breach of this or any other condition.3 4 This power is likely to be
used early in 1978 as a large number of companies holding licenses in
the Celtic Sea have as yet done no work on their areas.3 I The Minister also has general administrative powers, such as the power to
impose unitization schemes in default of agreement and to require
the licensee to cooperate with the licensees of other governments
where a field straddles the median line.3 6 The significance of this last
point will be discussed later.
B. Norway
Due to the presence of the Norwegian Trough, where water depths
exceed 200 meters, Norway has not acceded to the Continental
Shelf Convention, but by Royal Decree has promulgated the Continental Shelf Doctrine.' I One month later the Storting (Norwegian
Parliament) enacted Provisional Law of June 21, 1963, relating to
31.
32.
33.
34.
35.
36.
37.

Southern, supra note 19.
The Petroleum (Production) (Amendment) Reg. 1971, S.I. 1971, No. 814.
Id. cl. 12.
Id. cl. 33.
What happened to the Celtic Sea, 12 OFFSHORE SERVICES 61 (1975).
Supra note 32, cls. 19 & 20;supranote 31.
The seabed and subsoil in the submarine areas outside the coast of the United
Kingdom of Norway is subject to Norwegian sovereignty in respect of the
exploitation and exploration of natural resources to such extent as the depth
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the exploitation and exploration of submarine natural resources. It
provides in part, as follows:
This Act applies to the exploitation and exploration of natural resources in the sea bed or in its subsoil, as far as the depth of the
superadjacent water admits of exploitation of natural resources,
within as well as outside the maritime boundaries otherwise applicable, but not beyond the median line in relation to other 3states.
The right to submarine natural resources is vested in the State. 8
As in the United Kingdom, the Norwegian Regulations specify
who may apply for licenses, the form of the application, and the
conditions under which the licenses are granted. There are two kinds
of licenses: the non-exclusive exploration (reconaissance) license and
the exclusive production license. The reconaissance license, which
may be granted to a foreign corporation, 3 9 has a three year term,
authorizes all types of geophysical exploration, and may cover all or
part of the Norwegian North Sea Sector except an area covered by a
production license.' I A production license "gives the licensee exclusive rights to exploration for and exploitation of petroleum
"41
for a term of six years, with the right to extend the license for an
additional three years with respect to three-fourths of the area covered4 2 on a further right to extend the period of the license for forty
years as to one half of the original area covered. The forty-year term
commenses "after the expiry of the six year period," 4 3 and if "there
is reason to believe that a petroleum deposit will continue to produce
after the expiry of the (forty year) period ...the Ministry may permit the licensee to continue the production.. ." upon application
and upon such terms as shall be laid down by the Ministry. 4 4 Production licenses may cover one or more blocks, each being approximately 550 square kilometers (approximately 215 square miles).4 s
Significant additional provisions are contained within the Regulations:
of the superadjacent waters admits of the exploitation of the natural resources, irrespective of the maritime boundaries which are otherwise applicable, but not beyond the median line in relation to other States.
Royal Decree of May 31, 1963.
38. Provisional Law of June 21, 1963, §§1 & 2.
39. Royal Decree of April 9, 1965, §4. Note the dissimilarity with the United Kingdom
Regulations whereby an exploration license cannot be granted to a foreign corporation.
40. Id. § §6-8.
41. Id. §14.
42. Id. §20.

43. Id. §§2& 23.
44. Id. §32.
45. Id. §§II& 1S.
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1. "The King may decide, if national interests so require, that produced petroleum ... shall be landed in Norway....
6
2. "In case of serious repeated violations" of the regulations, failure
to pay the stipulated fees or royalty, or other enumerated infractions, the Minister may revoke a license. 4"
3. When a license expires, is suspended or revoked, the permanent
installations "in the licensed area shall accrue to the State without compensation. ",48

Issued licenses require the following periodic payments and royalty obligations:
PERIODIC PAYMENTS-Upon granting of the license a fee of 500
Kroner per square kilometer must be paid, followed by an annual fee
of 500 Kroner per square kilometer which increases annually by 500
Kroner per square kilometer until a maximum of 5,000 Kroner per
square kilometer has been reached. 4 9
ROYALTY-The licensee shall pay a 10 percent royalty on the production. The area fee for the licensed area for the year concerned
can be deducted from the royalty.5 0
Corporate income tax amounts to 42.25 percent of the taxable
income and no special tax credits are granted.
Before licenses are issued, drilling obligations are determined by
private negotiations with the Ministry of Industry and Handicrafts.
Regulation problems arise with offshore workings because although overall policy decisions lie with the Ministry of Industry, a
Petroleum Department has been established to meet the Ministry's
responsibilities. Within this Department there are nine other legislative departments each providing its own regulations. These departments being:
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)

The Maritime Directorate.
The Norwegian Petroleum Directorate.
The Directorate of Labour Inspection.
The Directorate of Civil Aviation.
The Norwegian Telecommunications Administration.
The National Inspectorate of Explosives and Flammables.
The Norwegian Water Resources and Electricity Board.
The Directorate of Health.
The State Institute of Radiation Hygiene.

46. Id. §33.
47. Id. §48.
48. Id. §50.
49. Id. §§18&25.

50. Id. §§26&27.
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The Ministry of Industry has delegated the responsibility of setting
structural and material standards for the construction of mobile drilling rigs and fixed platforms to the Society Det Norske Veritos.
C. Denmark
In 1950 the Law on Exploration and Utilization of Raw Materials
in the Underground of the Kingdom of Denmark came into effect,
whereby mineral resource concessions could be made for up to fifty
years with the royalties and fees being negotiated at the time the
concession is granted.
Prior to 1960 Gulf Oil Corporation and Esso Petroleum Company
carried out exploration that proved unproductive. In 1960 Arnold P.
Moller, a wealthy Danish industrialist, took the initiative in seeking
an onshore petroleum concession after hearing that a West German
company was interested in petroleum exploration in Denmark."
Although none of the companies within the Moller group were in the
petroleum industry, they argued that they possessed the basic economic strength to underwrite petroleum resource development and
that the requisite technical capabilities the group did not possess
could be acquired through cooperation with major international oil
companies." 2
Moller and two of his companies were granted the concession in
1962, which gave them the exclusive right to explore and exploit oil
hydrocarbons, sulphur, and inert gases everywhere in Denmark's
underground except for the Faroe Islands and Greenland. I
In November 1963 the concession was extended to include the
continental shelf. Now effective until 2012, the concession was
granted for fifty years; however, production was to begin within the
first ten years or the concession would be withdrawn.5 4 The royalty
is five percent for the first five years and 8.5 percent for subsequent
years, calculated on the wellhead value.5 s There are no bonuses,
surface duties, or state participation.
A protocol was added to the concession agreement in March
1972,16 which provided that A. P. Moller would attempt to ensure
51. TECH. ASSESSMENT GROUP SCI & PUB. POL'Y PROG., Univ. Okla., North Sea
Oil and Gas 15.
52. Id.
53. Denmark, Minister of Public Works, Order No. 270 of July 16, 1962.
54. Petroleum Times, Dec. 1, 1972, at 43.
55. Concession Agreement, July 16, 1962.
56. Denmark-Protocol in connection with an extension for two years of the Prospecting
Period Contained in the Exclusive Concession to Prospect for and Recover Raw Materials in
Denmark's Underground, Copenhagen, March 4, 1972.
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Denmark of maximum benefits in terms of utilizing to the fullest
Denmark's technology and manpower.
After the granting of the original concession Gulf and Shell joined
the A. P. Moller companies in forming the Dansk Undergrounds Consortium. After the concession extension in 1965, Chevron (U.K.) Oil,
Ltd., and Texaco North Sea U.K. Company became members of the
Consortium.
The Dan field, which came into production in 1972, is the only
producing oil field within the Danish Sector of the North Sea.
D. FederalRepublic of Germany
The right to explore and produce from the West German continental shelf was granted originally to a consortium, the "Nordsee
Konsortium," in which Amoco, Brigitta, Mobil, and a large number
of German and French companies participated. The consortium relinquished a number of blocks that were subsequently granted to
companies in 1965 with the right to explore until October 31, 1969.
The Konsortium negotiated work obligations and is expected to
pay royalties of five percent. As far as is known, the financial arrangements do not include bonuses or surface duties, no state participation exists, and corporate income tax is about 45 percent. West
5
Germany is stimulating oil and gas exploration outside its territory 7
by interest free loans that must be repaid only in the case of a
commercial discovery.5 8
Until the end of 1975 no commercial operations had been started
in the German Sector of the North Sea, although promising gas finds
have been made.' 9
E. Netherlands
The basic regulations for the development of the Dutch continental shelf are contained in the Continental Shelf Mining Act issued
in 1967, and subsequently amended in 1968 and 1971.
Under this Act, the exploration license is defined as "a license
granted for the purpose of carrying out an exploration survey into
the minerals mentioned therein, as well as to carry out a reconnaissance survey." This conveys exclusive exploration rights including a
right to drill to formation depths. 6 0 The area covered by each block
57. The Continental Shelf area is regarded as being outside German Territory.
58. MEURS, PETROLEUM ECONOMICS AND OFFSHORE MINING LEGISLATION
174 (1971).
59. West Germany, 20-22 Wells will highlight search in 1976, 2 OCEAN INDUSTRY 82

(1976).
60. Note the contrast with the exploration licenses of Norway and the United Kingdom
which are not necessarily exclusive and do not permit drilling.
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is 400 square kilometers (approximately 156 square miles statute),
for a duration of 15 years, although after ten years half of the lease
area has to be surrendered. A fixed fee of 1,000 Guilders per full
square kilometer is paid initially. 6' The annual surface duties are
worked out by a/b x 50 Guilders per full square kilometer for each
of the first five years, a/b x 100 Guilders per full square kilometer
for each of the successive five years, and a/b x 150 Guilders per full
square kilometer for each year of the remaining currency of the
license. 6 2 In these computations "a" refers to the latest wage index
figure, prior to that day of the year, indicated in pursuance of Article
9, tenth section, of the Compulsory Old Age Insurance Scheme, 6
and "b" refers to the latest wage index figure in pursuance of the
aforementioned statutory provision before the point of time upon
which the Continental Shelf Mining Act becomes effective. 64 The
fixed fee and the annual surface duties are both low and very favorable to the companies. To prevent companies from speculating on
blocks, work obligations are included in the license, whereby the
licensee must spend 6,000 Guilders per square kilometer during the
first five years, and 12,000 Guilders per square kilometer during the
subsequent five years.
Once the Inspector General of Mines is satisfied that a commercial
deposit has been discovered, a production license will ordinarily be
awarded. At this stage the state participation becomes 40 percent.
Although restricted to 40 percent, the statutes of a limited liability
company include the provision that the approval of two-thirds of the
votes of the general meeting of shareholders is necessary for most
important decisions of the company. It is important to note that the
licensee is compensated immediately for the 40 percent of the costs
that he has invested in the project. Unfortunately, he is not compen6
sated for the interest on these costs. s
With the issuance of a production license, which lasts for 40 years,
the annual surface duties become a/b x 300 Guilders per full square
kilometer (see above for definition of "a" and "b"). These fees are
higher than those incurred under the exploration license in an effort
to stimulate the companies to voluntarily reduce their production
areas.6 6

The royalties to be paid are evaluated on a sliding scale with a
maximum of 16 percent. With small production outputs, less than
61.
62.
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64.

Continental Shelf Mining Act, Jan. 27, 1967, arts. 4 & 10 (3).
Id. arts. 5 & 8.
Statute Book 1956, 28.
MEURS, supra note 58, at 157.

65. Id. at 163.
66. Continental Shelf Mining Act, Jan. 25, 1967, art. 3 (1).
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10,000 barrels per day, the royalties are negligible. When the state
participates in the project, the royalties are diminished by exactly
half, thus the maximum percentage is 8 percent. This is a royaltycredit designed to meet the negative effect of state participation and
is especially important for large producers, where state participation
6
is likely. 7
The tax to be paid is 50 percent of the yearly profit, 6 8 which is
not excessively high, and can be reduced. The exact percentage is
unimportant, compared with the method of calculating it, as not
only direct but also indirect and general costs can be attributed to
the debit side. This is important because the oil and gas industries are
more and more distinguished by large indirect and general costs. On
obtaining the production license, all subsequent exploration and
reconnaissance survey costs within the license area, and any within
the Dutch Sector of the North Sea, can be expensed directly from
the yearly profit. Exploration and reconnaissance costs made prior to
the granting of the license, may also be attributed to the debit side
after being depreciated. Ten percent of the majority of the costs can
be subtracted from the yearly profit, making the "offshore taxation"
almost equal to the normal corporate income tax in the Netherlands,
which amounts to 42 percent of the yearly taxable profit. This "investment credit" of ten percent stimulates exploration activity,
especially since the costs for exploration and reconnaissance prior to
the date that the production license was granted and the costs outside the license areas on the Dutch continental platform are included
in the calculation for this investment credit. Another positive aspect
of this regulation is the possibility of transferring losses of previous
years to the next fiscal year. The point in time where taxes must be
paid can be delayed in this way almost until pay out time is reached,
because there is no time limit for this transfer of losses. 6 I
IV. PETROLEUM RESERVOIRS THAT STRADDLE
INTERNATIONAL BOUNDARIES

When a petroleum reservoir straddles an international boundary,
either on land or offshore, it is subject to conflicting national rights
of exploitation. This is a potential source of international dispute.
Each government whose territory overlies the reservoir will attempt
to assert their view as to the nature and extent of rights controlling
the reservoir. Prior to the development of the North Sea there were
67. Id. art. 3 (3).
68. Id. arts. 13 & 14.
69. MEURS, supra note 58, at 157.
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only two fields, both on land, which straddled international boundaries. These were the Zwernsdorf-Vysoka Natural Gas Field shared
by Austria and Czechoslovakia and portions of the Groningen
Natural Gas Field in the Ems River Estuary shared between the
Netherlands and the Federal Republic of Germany. Both of these
have been subject to international negotiations and settlement.7"
A major geological structure found with the development of the
North Sea was the Frigg Gas Field, which was discovered initially in
the Norwegian sector and then, as a result of subsequent drilling, was
found to extend across the international boundary into the United
Kingdom sector. Recent oil discoveries, expecially in the northern
North Sea, occurring along regional trends adjacent to and at varying
distances on both sides of the international boundary line, suggest
that further petroleum reserves will be found straddling the boundary.
Examination of the differences in the petroleum laws and regulations of the North Sea States can place the boundary problem in
perspective. While there are some similarities there are also fundamental differences, which include:
1) Distinctly different government regulatory agencies controlling
exploration and production licenses, each with their own procedures, policies and rules.
2) The tax system, including methods and rates of taxation.
3) The terms and conditions of exploration and production licenses,
which vary depending upon the State. For example, there may be
different terms and conditions pertaining to royalties and the
calculation of royalties, rentals or other periodic payments, the
nature of work obligations and other financial commitments, the
terms of the license grants and related provisions concerning relinquishments and revocations, and the presence or absence of State
participation requirements. Along with these variations there are
numerous aspects dealing with the control and management of
operations, reporting and accounting requirements, and obligations on the part of the licensees to land production onshore in
the respective licensing countries. 7 '
To overcome some of the difficulties in the case of a common
70. Agreement between the Government of the Czechoslovak Republic and the Federal
Government of Austria Concerning the Working of Common Deposits of Natural Gas and
Petroleum, 1960, 495 U.N.T.S., No. 7242 at 125; Treaty between the Kingdom of the
Netherland and the Federal Republic of Germany Concerning Arrangements for Cooperation in the Ems Estuary (The Ems-Dollard Treaty), Supplement Agreement thereto, 509
U.N.T.S. No. 7404, at 104.
71. Horigan, Unitization of Petroleum Reservoirs Extending Across Sub-Sea Boundary
Lines of Bordering States in the North Sea, 7 NAT. RESOURCES LAW. 67 (1974).
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deposit, agreements have been made between some of the countries
involved. 7 2 These are generally just "agreements to agree" on the
division of a common field. The best example of such an agreement
is the Treaty between the United Kingdom and the Netherlands,
which provides in Article 1 that:
If any single geological mineral oil or natural gas structure or field
extends across the dividing line and the part of such structure or
field which is situated on one side of the dividing line is exploitable,
wholly or in part, from the other side of the dividing line, the
Contracting Parties will seek to reach agreement as to the manner in
which the structure or field shall be most effectively exploited and
the manner in which the costs and proceeds relating there to shall be
apportioned, after having invited the licensee concerned, if any, to
submit agreed proposals to this effect.
Although this treaty appears to suggest that an agreement between
the parties for some form of coordinated exploitations will be forthcoming, failing the conclusion of such an agreement, an arbitral or
judicial determination as to the apportionment of such a common
deposit becomes a possible alternative. Article 2 of the Treaty provides such a method.
Where a structure or field referred to in Article 1 of the Agreement
is such that failure to reach agreement between the Contracting
Parties would prevent maximum ultimate recovery of the deposit or
lead to unnecessary competitive drilling, then any question upon
which the Contracting Parties are unable to agree concerning the
manner in which the structure or field shall be exploited or concerning the manner in which the costs and proceeds relating thereto shall
be apportioned, shall, at the request of either Contracting Party, be
referred to a single Arbitrator to be jointly appointed by the Contracting Parties. The decision of the Arbitrator shall be binding upon
the Contracting Parties.
72. Agreement between the Government of the United Kingdom of Great Britain and

Northern Ireland and the Government of the Kingdom of the Netherlands relating to the

Exploitation of Single Geological Structures Extending Across the Dividing Line on the
Continental Shelf under the North Sea [1967], Gr. Brit. T.S. No. 24 (Cmd. 3254).
For other agreements of this type with slightly different approaches to the obligations of
the contracting parties upon the discovery of a common deposit, compare United KingdomNetherlands Agreements with the United Kingdom-Denmark Agreement of 1966 (Denmark
No. 1, 1966, Cmd. 2973); The United Kingdom-Norway Agreement of 1965 (Norway No.
1, 1965, Cmd. 2626); The Denmark-Norway Agreement of 1966 (unrecorded, details found
in Petroleum Times, Dec. 8, 1966) in which either contracting party can request a convention to be drawn in the event of the discovery of a common petroleum deposit in the treaty
area, and The Denmark-Netherlands Agreement (unrecorded, but reported in Petroleum
Times, March 31, 1966) in which common deposits are supervised effectively by unilateral
regulation by each nation of well positions and drilling programs of the concessionaires
licensed by each party.
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It should be noted that none of the North Sea Agreements or the
internal regulations of any of the bordering countries provide guidelines that would serve to govern the licensees or governmental agencies in the formulation of a plan for unitization. In the United States,
for example, there are regulations controlling spacing, drilling, and
operation of oil wells to prevent waste and protect the rights of the
owners. Each state has its own system, and generally when demands
exceed production capacity, well production is limited to the maximum efficient rate of production to prevent premature exhaustion of
reservoir pressures. This is a function of the geological characteristics
of the reservoir such as porosity, thickness, and energy source. When
production capacity exceeds demand, production control is accomplished by the setting of a statewide total, based on estimated
demand during a future period, and assigning parts of the statewide
73
total to individual producers as production quotas.
None of the North Sea Agreements indicate the principles to be
taken into account in apportionment, and it can only be assumed
that fair and equitable principles will be applied. This should be
based on sound petroleum engineering principles and should include
some form of unitized operation to accomplish the highest degree of
effective and efficient cooperation.
The North Sea licensees may apply these principles of fairness and
equity, but it is uncertain whether an arbitration, as provided for in
the United Kingdom-Netherlands and the United Kingdom-Federal
Republic of Germany Agreements, 7 4 or even an International Court
of Justice decision would work without submission of all parties to
the tribunals decision. A problem may arise due to insufficiency of
7
customary international law as precedent. I
The differences between unitization and other forms of cooperation should be stressed. Unitization is the process by which adjoining
property owners amalgamate to form a large single unit for the combined operation of the properties, dividing the production revenues
on a sharing basis established at the time of unitization. Production is
controlled by a single operator, aiming for the most efficient and
greatest recovery of petroleum by regulating the location and number of wells and the production rate. The unitization aims for greatest ultimate economic recovery without duplication of unnecessary
73. E. Northcutt, Summary of Mining and Petroleum Laws of the World (Part 1 -Western
Hemisphere) (Bureau of Mines Information Circular 8482, 1970); MEURS, supra note 58, at
177-81.
74. Supra note 73.
75. Horigan, supra note 71; for further details see Onorato, Apportionment of an International Common Petroleum Deposit, 17 INT'L & COMP. L.Q. 85 (1968).
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platforms and production facilities. Other forms of cooperation are
primarily distinguished from unitization in not achieving a pooling of
the various interests into a single unit operation as described above.
During unitization the separate licensees continue to be responsible for their own royalty, tax, rental and other license burdens
under the Unit Agreement. This may be vitally important where
different governmental laws and regulations are applicable and
should be considered at the time of the Agreement. If agreements
cannot be made with the various governments under the unitization
plan, then payments would have to be made, from a jurisdictional
standpoint, on the basis of actual production and revenues derived
from the respective license areas, rather than on the basis of allocating unit production or proceeds under a unitization participation
formula.
Under voluntary unitization agreements this is not an unusual situation for the payment of royalties and taxes, although competition
between governments could exist or develop with regard to well
location and production rates and could result in disapproval of the
unitization plan by one or more of the governments. As an example,
consider the fact that the Norwegian license regulations call for the
payment of higher rates of royalties on oil production after the
licensee has reached a certain level of production. To overcome this
problem it may require new legislation on the part of the respective
governments or alteration to present treaty arrangements to achieve a
payment method that is based on unitized production as though each
license formed a part of one single unitized license area. 7 6
In the case of the Frigg Gas Field, which is in the Norwegian
sector, agreement has been reached between Norway and the United
Kingdom with the gas being transported by pipeline to the United
Kingdom and landed just north of Peterhead.
The reason the gas from the Frigg Field and the oil from the
Ekofisk Field are being transported to the United Kingdom is that
the current state of pipeline technology does not allow the crossing
of the Norwegian Trench. The limitation is a combination of laying
and repair problems. In laying pipelines, practical problems exist in
providing enough tension to maintain sufficient pipe curvature to
prevent overstressing and in positioning the pipe accurately on the
sea bed in the depths of the Norwegian Trench. Sea bed conditions
are firm enough to hold laybarge anchors, yet at that depth it would
be almost impossible to predict accurately where the pipeline would
lie. The major problem is repair and maintenance. Theoretically it is
76. Horigan, supra note 71.
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possible to do both. Today's hyperbaric welding and mechanical
couples could connect pipe in 300 meters, and divers can work in up
to 350 meters of water with training and modifications of equipment. Whether deepwater pipelaying is cost effective is debatable.
Down time to effect repair on a completed pipeline or to cut out
part of a buckled line during laying could far outweigh in cost the
advantage of landing in Norway.77

V. THE EKOFISK PIPELINE AGREEMENT
Due to the pipelaying problem, the development of the Ekofisk
Field, also in the Norwegian Sector, involved the construction of a
pipeline to the United Kingdom and a proposed line to West Germany. The agreement 78 concerning the construction of this pipeline
will be discussed to illustrate how the problems between the differing
international legislative procedures can be solved.
The Governments of Norway and the United Kingdom have both
agreed to issue licenses 7 I for the laying and operation of the pipeline
to a pipeline company that will be a Norwegian legal entity incorporated under Norwegian law and with its domicile in Norway and
the required trading office in the United Kingdom. 80
Legal jurisdiction over the pipeline is governed by Article 4 which
states:
The pipeline company shall be subject to Norwegian law and jurisdiction as regards civil and criminal proceedings, forum and enforcement. This should also apply in relation to the pipeline and incidents
pertaining thereto; it being understood, however, that this shall not
exclude the concurrent jurisdiction of the United Kingdom courts
and the application of the United Kingdom law subject to the rules
of United Kingdom law governing the conflict of laws.

The provision of this article will govern liability in the case of pollution damage.8 1
Before action of any sort can be taken, both governments have to
agree on the pipeline route,8 2 pipeline transmission costs,8 ' terminal
77. Attfield, Spanning Norway's Trench only a matter of time and money, 9 OFFSHORE ENGINEER 60 (1975).
78. Agreement between the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the Kingdom of Norway relating to the Transmission of Petroleum by Pipeline from the Ekofisk Field and the Neighboring Areas to the
United Kingdom, Oslo, May 22, 1973 (entered into force May 22, 1973), [19731 Gr. Brit.
T.S. No. 101 (Cmd. 5423).
79. Id. Art. 2.
80. Id. Art. 3.
81. Id. Art. 11.
82. Id. Art. 7.
83. Id. Art. 6.
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facility costs, 4 safety standards," s and modification of licenses." 6
The pipeline terminal is to be a separate legal entity with its center
of business in the United Kingdom, although it may be owned,
wholly or in part, by a Norwegian, state-owned company or other
Norwegian companies. It shall be subject to United Kingdom taxes as
well as law and jurisdiction with regard to civil and criminal proceedings. 887
One of the possible problem areas could have been the collection
of taxes and dues, but these seem to have been covered adequately in
Articles 14 and 15.
Article 14
1. So long as the pipeline company is resident in Norway for tax
purposes, the United Kingdom Government shall charge United
Kingdom taxes and dues on the profits and assets of that company only insofar as they relate to the transmission of petroleum
extracted from the United Kingdom Continental Shelf.
2. Nothing in this Agreement shall restrict the right of the Norwegian Government to levy taxes and dues on the pipeline company according to Norwegian legislation.
3. Nothing in this Agreement shall restrict the right of the United
Kingdom Government to tax the whole of the profits of the
terminal company. These profits shall not be taxable in Norway.
4. Except for normal taxes, fees, dues or local authority rates, no
additional charges shall be levied on the terminal or the terminal
company.
Article 15
1. Nothing in the Convention between the two Governments for the
avoidance of double taxation and the prevention of fiscal evasion
with respect to taxes on income and capital, signed at London on
22 January, 1969, shall restrict the right of the Norwegian Government to charge tax on the profits made from the production
of petroleum from fields on the Norwegian Continental Shelf.
2. No provision in any convention or agreement between the two
countries shall prevent the Norwegian authorities from stipulating
particular tax refence prices with respect to taxation of income
or calculation of royalties from production of petroleum on the
Norwegian Continental Shelf.
3. Nothing in this Article shall prejudice the right of the United
Kingdom to charge tax in accordance with its laws.
The United Kingdom is required to place no obstacles in the way
84.
85.
86.
87.
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Id.

Art.
Art.
Art.
Art.

13.
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12.

July 1978]

LEGAL AND LICENSING PROCEDURESIN THE NORTH SEA

567

of transportation to Norway of the petroleum extracted from the
Norwegian Shelf 8 I even if a "force majeure" situation exists in the
United Kingdom, including a state of war, a national oil shortage, or
similar emergency.' 9 To safeguard the United Kingdom's interests,
three months notice has to be given if Norway requires the delivery
of more than one quarter of the petroleum taken in the previous year
from the Norwegian sector, and six months for more than three
quarters of the total, stating in either case how long the requirement
will last.9 0
Each government is to appoint three representatives to a joint
commission to implement the Agreement. 9 1 In the case of an unsettled dispute,
Each Government shall appoint one member of the tribunal and the
third member shall be appointed by agreement between the two,
members so appointed. If one of the Governments has not within
three months of the request for arbitration appointed an arbitrator,
or if the third arbitrator has not been appointed within a month of
the appointment of the first two arbitrators, either of the Governments may request the President of the International Court of Justice to appoint one arbitrator, or if necessary two arbitrators, from
among the nationals of a third State having no direct or indirect
interest in the dispute. The tribunal shall then determine its own
procedure. 9 2
The tribunal decisions are to be by majority vote and shall be
binding on the governments.
This International Agreement has shown how the differing systems
of two governments can still be made compatible by cooperation on
the part of both governments.
VI. CONCLUSION
The Groningen gas discovery in northern Holland focused the eyes
of the large oil companies on the North Sea as a possible source of
future gas and petroleum reserves, thus changing the early views on
the development of petroleum reserves in the North Sea. At that
time there were no international rules by which the North Sea could
be divided among the surrounding countries. The Convention of the
Continental Shelf had not yet become effective and did not become
effective until 1964. The oil companies could not wait for the clearly
88.
89.
90.
91.
92.

Id. Art. 16.
Id Art. 19.
Id. Art. 20.
Id. Art. 24.
Id. Art. 25.
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applicable international rules to emerge and started offshore exploration, taking care not to get too near to possible eventual international boundaries.
Each country bordering the North Sea had agreed upon their
boundaries by 1971, although some of the decisions had to go before
the International Court of Justice. By that time, commercial quantities of gas had been flowing ashore for four years, and preparations
were well under way to transport petroleum ashore; thus development preceded international law.
Due to technical problems, international agreements had to be
made to transport petroleum, via pipelines, across international
boundaries and across the continental shelf of another country. In
the northern North Sea reservoirs have been located straddling international boundaries, and international agreements have had to be
made to ensure the best development procedures.
More problems will arise during the exploitation of further natural
resources in the North Sea; however, the surrounding countries all
now know that agreements can be reached for the economic production of these reserves, and thus the existing agreements may serve as
guidelines. On the world international scene more and more countries are going offshore to find petroleum resources, and more reserves will be found which cross international boundaries. The experience gained in the establishment of agreements in the North Sea
may provide useful precedents and guidelines for the generation of
new production agreements.

